
APPEAL TO WASHINGTON T7
UPON JUDGES QUESTION

of murder in the second.degree. The Ltd' ...... i Gastlo GoijIcd,cuun sentenced the defendant Funa y
ausut a axsuiaro to imprisonment at HONOLULU.nara labor for thirty years and the de--
renaant Watanabe Masag-- to imprison
"Ieui nara labor for twenty-fiv- e Commission Merchant?
years'

SUGAR FACTORS. J

of Ructions

THERE'S A DIFFERENCE
IN BUTTER o o o

It's just that difference that makes

or spoils the otherwise good

breakfast or dinner. Some but-

lers are good one time and poor

the next not uniform. This is

not the case with our

CALIFORNIA

Attorneys for A. W. Carter Do Not Accept Ter-

ritorial Supreme Court Decision Several

Important Cases Decided.

more man uie act or l&iz, wnicn
lated chiefly to Juries and began:

"'There are two distinct kinds of
courts. One kind where the Judges or!
tax officers decide the case by them-- j
selves, and the other kind where theyj
rannot act bv themselves but certain Well-- J1- - dosser and R. W. Breck-the- m.other persons must be associated with :

These 'persons who are asso-- ons appeared for the appellants, and
ciated with them shall constitute thet Cecil Brown and Ballou &. Marx for the
jury.' . appellee.
, "Tfi? Vi?ZnSlVeCt rir; The decision o Ju De Bolt found
gree of completeness was that of 1847. that forty shares of stock in. the Wai-Th- at

is largely the basis, directly or luku Sugar Co. were rightfully purchas-indirectl- y,

of alt subsequent compre- - ed by Thomas J. Cummins (son of the

CUMM i TRUSTEE
I-

-

HELD RESPONSIBLE

. Judge De Bolt's decision in the mat
ter of the estate of Thomas Cummins,
deceased, is set iif

, . , .
" w- l"c ou'reme -- u" consti- -
.oy nier justice Frear, Justice

Hartwell and Circuit Judge Gear in
place of Justice Hatch, disqualified

oplnlon ls written by Justice Hart.

deceased named in the title of the
case). This stock purchase was malde
by J. 6. Carter, of Thomas J. Cummins
in his lifetime the business agent and
after his death the executor of his
will.

Some new Wailuku stock had been
issued, and shareholders at the time
were privileged to obtain it, pro rata
of their holdings, at par value. There
was some stock belonging to the estate
of Thomas Cummins, of which estate
Bruce Cartwright was the trustee.
Thos.. J. Cummins had a life interest in
the estate. Cartwright's business rep-
resentative, while he was absent, de-

livered the order far the extra stock
coming to the estate, being forty
shares, to J. O. Carter, who thereupon
obtained the stoik from C. Brewer &
Co. on payment of $4000, the par value,
and Carter sold it at an advance of $50

a share, clearing $2000 for the estate of
Thomas J. Cummins.

Maria King and Elizabeth Fairchild,
beneficiaries of the will of Thomas
Cummins taking the . estate after the
death of their father, Thomas J. Cum-
mins, appealed from the decision of
Judge De Bolt.

The Supreme, Court holds that a

new shares issued by a corporation is
not "income, profits or gain" of the
shares held by him, but belongs to the
principal as an incident of its owner-
ship according to the remainderman
and not to the life , tenant or bene-
ficiary. It also holds the trustee (Cart-wrifh- t)

responsible for the profit of
$2000 he allowed to go to the life bene-
ficiary, "although he acted on legal
advice and believing that the life bene-
ficiary was entitled to the rights."

HAWAIIAN SUGAR CQ.

LOSES TAX AFPEAL

The appeal of the Hawaiian Sugar
Co. against its assessment for taxation
is lost, the Supreme Court by unani
mous opinion affirming the decision of
the tax appeal court. Circuit Judges

Bolt and Gear sat .with Chief Jus--
tice Frear, writer of the opinion, in
place of Justices Hartwell and Hatch,
disqualified. Smith & Lewis and L.' J.
Warren appeared for appellant, and W.
S. Fleming, Deputy Attorney General,
for appellee.

It was atn appeal from the tax appeal
court, fourth division (Kauai and Xii-hau- ),

sustaining, on appeal from the
tax assessor, an assessment of $400,000,

made as of January 1, 1903, upon the
lessors' interest in 3933 acres of cane
land held by the appellant under a
lease for fifty years, beginning Jan-lia- rv

1. 1889. the lessee beinsr ohlisred
by the terms of the lease to pay all
taxes on the demised premises. The
appellant relied on the rule of eight
years' rental as the basis
"unless that would be manifestly un-
fair and unjust" as part of the rule
goes. The rent of the land in question
consists of percentages of the sugar
produced on it, varying according to
the amount of sugar produced, and for
the previous five years had averaged In
value $42,500 a year. The court reviews
the circumstances of the case and lays
down the law thus:

"An assessment, made by the asses-
sor and sustained by the tax appeal
court, 0f the lessors' interest in certain
land at more than the amount of eight
years' rental is ..affirmed under the cir-
cumstances set forth- - in the opinion."

SLEPT ON RIGHTS

EN COME OP AGE

The Supreme Court by unanimous
decision sustains the exception to the
refusal by Judge Robinson of defend-
ants' motion for a directed verdict in
the case of Becky 1 K. Kalamakee
by her guardian. J. W. Keiki, vs. Hen-
ry Wharton and the Waialua Agricul-
tural Co. A new trial is ordered.

Justice Hartwell writes the opinion,
Judges De Bolt and Gear having sat
with him on the hearing. J. A. Ma-
goon and J. Lightfoot appeared for
plaintiff; Castle & Withington and C.
W. Ashford for defendants.

The gist of the decision is that the
defendants had title by adverse pos-
session; that the grantee of the en-
tirety of an estate from a co-tena- nt is
not regarded as holding a fiduciary re-
lation to the other co-tena- nt, a child
of four years at the date of the con-
veyance, merely because the child was
brought up in the family of the
grantee's mother, and that the statute
of limitations had run against the
plaintiff. The plaintiff did not bring
the suit within five years after coming
of age when the statutory limit of ad-
verse possession had run.

Htictlon Sale
THURSDAY, NOV. 10, 1904

. - AT 10 O'CLOCK A. M.,

Ferns, Palms, Plants
I have been instructed by Mrs. Dove

to sell at my salesroom, 847 Kaahu- -
manu street, above date,

Beautiful Ferns in Hanging Baskets
and Fancy Pots.

Also Calladiums. Beeronlas end a
large number of Palms.

JAS. F. MORGAN.
857 Kaahumanu Street.

ticffofi
Thursday; Nov. 10, 1904.

AT 10 O'CLOCK A. M.,

PnttifllAfa Ctnrlr Af

Curios
I will sell at my salesroom, 847 Ka-

ahumanli street, on above date:
Calabashes, Tapas,
Mats, Fans,
Shells, Leis, .

Clubs, Idols.
And a great variety of souvenirs from

the South Sea Islands.
A fine opportunity to secure Xmas

presents to send. away.

JAS. F. MORGAN.
. AUCTIONEER,

uclion'

OP

Law Books aiid Office

Furniture

By order of W. C. Wilder, Esq., Ad
ministrator of the Estate of G. K.
Wilder, deceased, I will sell at public
auction at my salesroom, Kaahumanu
street, -

ON FRIDAY, NOV. 11, 1904
AT 10 O'CLOCK A. M.,

The library of law books comprising
about 270 volumes; also desks and safe.

JA F. MORGAN,
857 Kaahumanu St.

Htictloti Sale
FRIDAY, NOV. 11, 1904.

AT 10 O'CLOCK A. M.,
I will sell at my salesroom, 847 Ka-

ahumanu street,

Complete Furniture
from 6 roomed housefi in fine order and
condition. .

JAS. F. MORGAN,
AUCTIONEER.

Unction Sale
OF

Yalnable Ranch Land
' TOGETHER WITH .

Cattle, Horses Mules, Pigs, etc.
Situate at District-o- f South Kona,

Hawaii,
On SATURDAY, Nov. 12, 1904,

AT 12 O'CLOCK NOON.
This is a possible opportunity for

some one to realize a first class income
producing property.

I have secured such Information (by
sending a representative over, the
Ranch) that places me in a position to
afford any intending purchaser, every
item of fact regarding the place.

For such information call at my of
fice, 857 Kaahumanu street.

JAS. F. MORGAN,
AUCTIONEER.

Aua ion Sales
WEDNESDAY, Nov. 9, 1904, at my

salesroom, Furnlture, etc.
THURSDAY, Nov. 10, 1904, at my

salesroom, Very Elegant Ferns, etc.,
from the Dove Hot-house- s.

FRIDAY, Nov. 11, 1904, at my sales
room. Regular Weekly Sale of Furni
ture, Groceries, etc.

Also look out for Xmas Toys soon.

JAS. F. MORGAN,
AUCTIONEER.

J4AGENTS FOR
The Ewa Plantation Co.
The Waialua Agricultural Cot,' Ltd. i

The Kohala Sugar Co. '

The Waimea Sugar Mill Co.
The Fulton Iron Works, St. Louia.
The Standard Oil Co.
The George F. Blake Steam Pumps.
Weston's Centrifugals.
The New England Mutual Life Instnw

nice Co, of Boston.
The Aetna Insurance Co., of HArt-fo- rd,

Conn. . . -

The Alliance Assurance Co., of Lo- -
don. :

dillman Housa
Coquet Cigars

D2AVER LUNCH ROOR13
H, . HOT. - - - -

G. W. LINCOLN
THii

Contractor and Builder

Has resumed business at Alakea St,
opposite the Occidental Hotel All kind
of work in the building ' line will b
faithfully done. -

Please give iui a triaL Estin!Mita
cheerfully given.

W. W. flHilfifi & CO,

Limited......
Merchant Tailors
Waity Building, King St.

Pfeone Blue 2741

American and Foreign
Vorstads

HONOLULU IRON WOksS
COMPANY. r

Machinery, Black Pipe. GalTmsIoaa
Pipe, Boiler Tubes, Iron and StML
tlneers' Supplies.

Office Nuuanu streeiL
Works Kakaako.

BEST NEW BOOKS.
Two dozen different new books by

the most popular writers just re-
ceived. Come early for this pleasant
reading. ...

Hawaiian News Company.
Alex. Young Bldg.

JOHN NEILL
(Late of Catton. Nelll & Co IA&.y.

Machinery Bought, Sojd and Repair,
tnip ana General Blacksmithin-- .

135 Merchant Street.

pqERrEcnoN

Beretania St., near Emjoa.
All kinds of HOME BAKINO
from only the BEST MATERIALS.

xeu J3iue 211.

Roofs
" Repaired

BY
WM..T.PATR"

Carpetry of all land ttte4 By
Giv a a call.

SMOKE

GENERAL ARTHUR CIGAE3

Gukst-Eaei- n Cigab Co. r

DisrarsirroBg.

AH PAT & CO.
103 South King, near AlakMb

MERCHANT TAILORS.Expert cutter, formerly witfc M. rs.
Tregloan. Cleaning and repalrtaa ftspecialty.

A FINE NEW ASSORTMENT. .. .
Direct from China.

QRASQ L-IIM-
drj

in all colors
also embroidered pieces for Shirtwaists.
Eiwong Yuen Hing Go.

36 and 38 N. King Street.

Courteous treatneat.
Prompt attention.
Best Quality and lots mer M

C0SS0LID41ED S0D1 WATEB WQEI

PHONE MAIN 71.

COTTON BROS. & CO.
ENGINEERS AND GENE RAJ. Effi3- TRACTORS. ,
Pln and Estimates furnish fta b3classes of Contracting' Work.

Boston Block, Honolulu.

ALL KINDS OF

list.

Ocodvesr Eubber Co,
R. H. PEASE, Presldemt,

tMn mncisco. CaL. U. IS.

Attorneys for A. W. Carter, guard-

ian, are going: to carry the question
of Jurisdiction of circuit judges
chambers to the Supreme Court of the
United States. They do not accept the
construction of Hawaiian judiciary
law as affected by the Organic Act

which the Supreme Court pronounced
yesterday in the Parker case, report-

ed at some length below. Sidney M,

Ballou, of counsellor the writ of
prohibition that is dissolved, had a
writ of error prepared before the day
was over to carry-th- case to Wash-

ington.
Nobody had ever found anything

wrong with the Hawaiian jurisprud-
ence in its giving Jurisdiction of pro-

bate and equity matters to Judges at
chambers. Other systems have pro
bate judges apart from the ordinary
law courts and some confer equity
lurlsdiction on articular Judges who
preside as well in courts of law. One
'advantage of the Hawaiian system is
that it saves separate court machinery
and expenses. However, in the course
of a bitterly contested probate caset a
circuit Judge suggested and attorneys!
eagerly ralsedthe point that the Act'
of Congress providing a government
for the Territory of Hawaii abolished,
at least by implication, all the old Ha-

waiian laws conferring equity and
probate jurisdiction on circuit Judges
at chambers that is out of regular
court terms with Juries in attendance
as well as recognizing such jurisdic-
tion.

The Supreme Court of Hawaii finds
the point not well taken- - and, as the
construction of a Federal law is at is I

sue, it is competent for the lawyers
contending the contrary to appeal to.
the highest national tribunal. This

lthey do and the Parker case will be i

hung up until the final word comes
from Washington.

STATUS OF JUDGES. .

Circuit Judges at chambers are de-

cided by the Supreme Court to have
independent jurisdiction in equity and
probate matters, such independent
Jurisdiction being exercised by such
judges as courts of record, and not
privately or summarily the phrase
"circuit jud.se at chambers" being in
such case merely a method of describ-
ing 'such courts.

Referring to the contention that the
Organic Act impliedly repealed Ha-
waiian laws giving circuit judges at
chambers equity and probate jurisdic-
tion, the syllabus speaks as follows:

"In construing a doubtful provision
of an act other provisions, the act as
a whole and its reason and spirit may;t '.' J a J. 1 A 1. 'ue cunsiuereu; aiso me circumstances
under which it was adopted, the his-
tory which preceded it and the conse-
quences of proposed constructions;
weight may be. given to long contin--

ued, unquestioned ancf contemporane-
ous construction: If the nrovision is
borrowed, the construction placed up-- !
on it previously may be considered;
repeals by implication are not favor-
ed; expressio unius eat exclusio alteri-us.- "

Chief. Justice Frear writes the deci-
sion, with the concurrence of Justice
Hatch and Cfcuit Judge De Bolt in
place of Justice Hartwell. It is in the
matter of the application of Alfred W.
Carter,, guardian of the property of
Annie T K. Parker, a minor, for a
writ of prohibition' against the Honor-
able George D. Gear, Second Judge of
the Circuit Court of the First Circuit,
at chambers, and J. S. Low, next
friend of Annie T. K. Parker, a minor.
Ballou & Marx: Kinney, McClanahan
& Cooper, and Robertson & Wilder for
petitioner; J. A. Magoon and J. Light- -
root for respondents. The decision ls
that the permanent writ is denied and
the temporary writ dissolved. In pur-
suance of this deliverance Messrs.
Magoon and Lightfoot at once filed a
motion to set a day for hearine- - the !

Parker case oh its merits before Judge
Gear.

HISTORICAL SKETCH.
The following bit of history relativeto courts In Hawaii is given in thebody of the opinion:
"Much, as to jurisdiction and pro-

cedure, is governed by what may be
considered Hawaiian common la-w-
that hna crrrt .k-.- x x..wmwui. tile am or
statute or has been built upon statutes'
bv infrni an1 Virt 1 a

bench and bar and has to some extent
been assumed in the enactment of
statutes. In fact, the judiciary has
developed here, especially in its earlierperiod, much as it did In early Eng-
lish history, gradually and largely
without the aid of statute. There was
a gradual separation of judicial from
executive and legislative functions, agradual organization of a judicial sys-
tem, introduction of trial by jury,
separation of law and equity, separa-
tion of civil and criminal matters at
law, and of equity, probate and ad-
miralty matters at chambers and of j

tne functions of the judge and the1jur. and a 1ov.i-nn-.n- .- - '! WVtWt-UICJl- l illforms of pleading and practice. Thisbegan long before the first constitu-
tion, that of. 1840. the provisions of
which were somewhat crude andmeasrer and hn ntti ,
;vt; I," , ' "! c

Vt : as--m- supe--
ui recora tne governors'!

, .rnnrtc -" mar then
ex.sted and rapidly developed for someyears afterward I

"Prior to the constitution of 1S40.

rluinn! , f'?1 any statutoryi
to the Judiciary.!

After tnat until the act of 1?47, or- -
ganlzing the judiciary, there was little

CREAMERY
BUTTER'

The famous California Rose

Brand is always uniform in qual-

ity. We guarantee it to be the

best butter sold in Honolulu and

we deliver it to your home on ice.

siiioY n co ITD.
Retail 22 Telephones Wholesale 92

Do You Know
the Difference

between a floor polished with

JOHNSON'S PEPARED WAX
and one supposed to be polished

with a cheap varnish? The former
preserves a beautiful lustre and

is the easiest thing in the world

to keep clean, while in the latter
the dust is ground as you walk

oh it and it is soon in a sad state.
Send to us for the booklet "The

Proper Treatment fcr Floor." It
is free for the asking.

Levvers & Cooke, Ltd.
177 S. King Street

igiiSot Box
The fountain head of American

Liberty,.. Its mission, to register

the will of the people to keep It
: undefined, the duty of every citl-ze- n.

And while there may be
' different opinions as to the proper

j policy in the conduct of our Gov--!
ernment and the method of its
administration the unanimous

. verdict of our citizens is that the
best Painting . and Decorating is
done by

Stanley Stephenson,
Phone 36Y 137 King St

CHRISTMAS PIANOS
Time to think about making a

choice. We will reserve any instru-
ment you may select and deliver it
at Christma. time. Sold on easy
payments.
Bcrgstrom Music Co, Ltd.

Passe Partout
Special

. . &

We happen to have an over-

stock of light grey passe partout
paper. The regular price is 10 cts.

a reel but you may have it for a

few days at

4 reels for 25 cts.

It's a pretty' shade and guar-

anteed all new.
J J J

Honolulu
Photo-Suppl- y Co.

FORT STREET.

The Famous
c 1

Beers
guaranteed absolutely pure.

iTfie Miller Candy Co.
I Will nnMi tnAzv with a full line of

ll Fresh Home Made Candies across the
ctrwl

Come and see the. Candy Made.

hensive acts relative to the Jury. It
divided jurisdiction between certain
named courts and judges at chambers.

"Then came the constitution of 1852,
which" has been the basis of all subse-
quent constitutions. It provided in
Article 81: "The judicial power of the
kingdom shall be vested in one Su-

preme Court and in such inferior courts
as the Legislature may from time to
time establish.' This was followed the
next year by the second comprehen-
sive judiciary act, drafted, we believe,
by the same person who drafted the
constitution, Chief Justice Lee. The
main object of this act was to con-

form the laws to the change in the
Supreme Court.

"The former Supreme Court, consist-
ing , of the king, premier and four
chiefs, whose functions had practically
ceased, was dropped altogether, and
what had previously been the Superior
Court of law and equity in name, but
had already become practically the
Supreme Court as well in reality, was
made such in . name also. This act
also preserves the distinction between
the courts and the judges at chambers,
in "matters of jurisdiction, methods of

"Next came the Civil Code
embodying, in Sections 815-128- 2, a codi- -
fic:.tion of the laws relating to the
Indiriarv namelv. the acts of 1847 and

.,R52 and a number of subseouent acts
.- ltrmortan. but

the distinction between the courts and
the judges at chambers in language
for the most part still in force in the
statute books.

"The constitution ( of 1864 followed,
copying for the most part the provis-
ions of that of 1852, including the
provision now in question, which was
Article 64 of that constitution.

"The constitution of 1887 was copied
mostly from that of 1864, and contains
the same Article 64. Meanwhile a
number of more or . less important acts
were passed more fully defining or.
altering in detail the jurisdiction andj
procedure, that already for the most
part existed, in regard to particular
subjects. These are set 'forth in the
compilations of 1884 and 1897, which
were not enacted. '

"The Judiciary Act of 1892 made
some important cnanges in tne or
ganization of the judiciary and the
jurisdiction of the courts, but preserv-
ed the same distinction , between the
courts and the judges at chambers.

"The constitution of 1894 copied the
provisions of that of 1S64 relating, to
the judiciary with some : changes not
material to the questions now under
consideration. The provision now
particularly in- - question appears as
Article 82.

"In view of the fact," the court com-
ments, "that constitution' after-- consti-
tution and statute after statute has
been adoped by constitutional conven-
tions and legislatures and acceptI
without question by bench and bar and
the public throughout the sixty-fo- ur

years of organized constitutional gov-
ernment in Hawaii, . recognizing the
constitutionality and propriety of pro-
visions such as those now called in
question, coupled wvith the fact that
the 'judges at chambers' in the exer-
cise of jurisdiction in equity and pro-
bate matters are and have been re-

garded as courts, and not only that
but courts of record, it would be pre-
posterous to hold that the statutes
conferring or defining such jurisdic- -

tion of judges at chambers would be
void under Hawaiian constitutions or
immediately prior to the enactment of
the Organic Act."

The court analyzes the provision of
the Organic Act under which the juris-
diction of circuit Judges at chambers
is asailed, and finds that Congress did
not intend to abrogate any of the Ha-
waiian judiciary laws by implication.
This is shown by the fact that Con-
gress retained of such laws what it
Intended to retain and abolished what

'"ln'u aooiisn-- no more ana nu.
ie j either case

SENTENCE UPHELD

IN WATARABE CASE

By unanimous decision of the Su-
preme Court, written by Justice Hart-
well, exceptions of defendants are over-
ruled in the case of Territory of Haw--

ail vs. Watanabe Masagi and Funa- -
koshi Tatsugoro and the case is re- -

manded to the Fourth Circuit Court.
M. F. luooci, iepuiy Aliorne ucii-- I
eral, appeared for the prosecution in
the appellate court, and Cathcart &
Milverton and George A. Davis for the
.'t 'ua,uo- - knowing is tne siateinior the case made at the beginning of

the court's opinion:
The defendants Were tried at the

,. .TflniiLw h t n i g-- I

cuit Court .f.ift ui.,,i nt w- -
waii. Little, J., presiding, upon an In- -

der of one Motohiro Kitaro. January 25,
1902. The indictment charged murder
in the first degree. The jury rendered
a verdict findiog the defendants guilty


